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Introduction 

"Does anybody know? Does anybody care?" 
- A lament by John Adams, from the Broadway play "1776.tt 

My aim is to provide an informed and honest assessment of the 
Charlottetown Accord (the Deal). 

Is there enough time to figure out the pluses and minuses, let 
alone arrive at an, overall judgment? The Deal is not a sudden 
revelation. We've just gone through over a decade of constitutional 
negotiations. The Deal includes many ideas that were proposed in 
earHer rounds. I have been actively involved throughout, as 
government adViser, media pundi~ outraged private citizen. As an 
academic criti~; I researched and wrote books about earlier rounds: 
First PrincipleS,' Second 'lboughls and Fathoming Meech Lake. My 
latest book, opting In is about this, the "Canada round." {The 
analysis in that book is still relevant I will refer you to it, for in
depth treatment of the issues. 

So, haven't we seen it all before? Actually, no. The Deal 
incorporates some entirely novel and troubling concepts - such 
as the rejigging of the House of Commons. It addresses other issues 
in new ways, and often in obscure language. The text of the Deal is 
many times Jarger than the Meech Lake Accord. To form a mature 
iudgmen~ we have to understand not only each part in isolation, 
but its interaction with the rest of the document and the overall 
effect. A final judgment should follow a long period of reflection and 
discussion, not precede it 

As I write, in early September, 1992, we haven't seen a draft legal 
text of the Deal. On September 1, the Globe andMail published a 
leaked version of a political agreement to amend the constitutiOit It 
contains many provisions that are close to polished legal texts, but 
in some cases, important details are left unresolved and cannot be 
evaluated until a draft text is finally released. 
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During the debate over the Meech Lake Accor<f. the more people 
knew, the less they approved. At the outse~ people were happy that 
their leaders had reached an agreement. The political 
establishment was completely onside and it was some time before 
critics were able to react and be heard. The more the people 
understood Meech Lake, the more unpopular it became. 

This time, public reaction is more ~ignation than happiness; most 
people want the tedious business over. Canadians loathe the 
prospect of continued argument more than they fear the 
consequences of the discussions - even Quebec's separation. Our 
leaders have pushed for a quIck referendum. They may be 
sincerely eager to end the political and economic uncertainty or 
they may have the low cunning to seize a moment of supreme 
national ennui. 

We have been through a long period of negotiations. The process of 
negotiating encourages one to manipulate the other side with 
tactics such as bluffs, exaggeration, flattery and even threats. 
Seldom, in this context, can observers see the real position or 
intentions of the parties. We can now expect a multimillion dollar 
campaign from the political establishment to sell the deaL So. if 
when you negotiate, you distort your objectives; when you sell, you 
distort your achievements. I would be surprised if governments 
even attempted to explain the details objectively, let alone to 
acknowledge the weak points. I exPect they will tell §IS that the Deal 
contaIns good things (like Senate reform, aboriginal self
govemment), that it unites the country and that Canada is a better 
place to live than anywhere else on Earth. 

I believe we academics have a special responsibility to provide the 
public with insights and judgments that are reflective and 
undlstorted by self-interest or partisan attachment. My purpose in 
this particular book is not to convince you to vote for or against the 
Deal. I'm working on this essay partly to sort out my own thinking, 
as well as to help others to arrive at their own conclusions. 

4 Still Thinking ... 

It should be possible to be reasonably objective in explaining what 
the Deal purports to do and what may happen in practice. Whether 
an individual feature is "good" or "bad:' on the other hand, often 
depends on your political perspective; mine stresses individual 
freedom and political equality, non-discriminatory treatment of all 
pam of the country, regard for the social welf~e of all Can~(lians 
and a wish to build a vibrant and coherent national commumty. 
The analysis here will follow the order of presentation in Opting In 
That way, it will be convenient for interested readers to read the two 
together. 
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1 The Process 

OPting In describes the process up to March, 1992. Here's what 
happened next: 

• The federal government backed down on plans to present a 
unilateral offer to Quebec. It agreed instead to work with provinces 
and aboriginal groups to develop a consensus on constitutional 
reform. 

• Quebec boycotted the talks. Under the chairing of Joe Clark, 
government ministers and their abOriginal counterparts worked 
behind closed doors to develop a package; 

• By the end of June, 1991, the Prime Minister's office was sending 
strong signals that Mulroney saw little merit and no future in the 
Clark process. Mulroney apparently wanted to step in, recall 
Parliament and present his own package. It probably would have 
included an equitable (rather than equal) Senate and more 
concessions to Quebec; 

• Premiers wanted to avoid Mulroney's unilateral action and 
intensified their efforts. to reach a deal. On June 7, with the 
concurrence of Joe Clark and aboriginal leaders. the Premiers 
reached an agreement in principle. It includeS" sweeping 
concessions to aboriginal demands for self-government; an equal 
(but very ineffective) Senate; a significant transfer of powers to the 
provinces; 

• Mulroney's initial public reaction to the deal appeared to be shock 
and dismay. He distanced himself from the Clark package; 

• Premier Bourassa was becoming increasingly anxious to avoid a 
referendum on sovereignty and wanted an offer from Canada. With a 
unilateral federal offer lacking the support of all'provifl(~s, Quebec 
could not claim that it had obtained concessions such as a veto. 
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Bourassa suggested that if the July 7 deal was modified to include all 
the elements of Meech, he would end his boycot~ 

• The provinces (or most of them) apparently agreed to some limited 
modifications to the package to ease Bourassa's return to the table; 

• In a series of intense, closed door meetings, First Ministers and 
aboriginal leaders reached a political agreement on a sweeping 
package of refonns. In many respects, it was based on the July 7 Deal 
but the provisions on the Senate and the House of Commons \Wre 
altered significantly; 

• First Ministers agreed that a national referendum should be held 
on the deal. 

My own comments on the process would include these: 

• It is regrettable that so much took place behind closed doors and 
that drafts and ·proposals were ~ot released for public discussion as 
the negotiations proceeded; 

• The masSive series of public consultations did have some impact 
on the content of the Deal. Popular support for a strong national 
goVernment did not prevent First Ministers from grabbing power from 
the feds, but it did. in some respect, limit the extent of the damage; 

• In the end, First Ministers made very important decisions under 
. extreme time pressure, with no public consultation. Their rejigging 

the composition of the House of Commons - which is most 
disturbing - was part of the last-minute trading and was never 
discussed with the public. First Ministers tossed around seats in the 
House of Commons and Senate like kids trading leUy beans; 

• Opting In argues that major constitutional amendment should 
always require the approval of the public through a referendum. 
This time, the public will have a chance to vote but it is disturbing 
that \W will have so little time to study the broad principles of the Deal 
- and no details. As for the future, the new amending formula 
contains no guarantee that Canadians will ever again have a chance 
to vote on their destiny. 
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While the achievement of a consensus among politicians appears 
remarkable, it was facilitated by the fact that the federal government 
stood for almost nothing. It was content to act as a broker for 
competing special interests, including different provinces and 
aboriginal peoples. The two Opposition leaders, Mr. Chretien and 
Ms. McLaughlin, seemed prepared throughout to go along with 
anything Mulroney wanted. If the national interest was protected at 
all, it was largely through the exertions of some provincial 
Premiers. 
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2 Put ling Canada in the Canada Clause 

I was one of the original proponents of a "Canada" clause and 
always felt that its fate would tell us a great deal about the nature of 
OUf new constitution. The idea gained impetus when it became the 
cornerstone of the report of the 1989 Manitoba Task Force on the 
constitution. The aim of a 4tCanada clause" was to recognize all the 
parts of Canadian society and to recognize a shared commilmeni 10 
building the nation as a whole. Quebec's distinctive character 
would be recognized but in a moderating context: one that 
acknowledged, in Quebec and throughout Canada: 

• The presence of aboriginal peoples; multiculturalism; the 
importance o(?-,individua! rights; the equality of provinces; a 
commitment orr 'the part of all governments to building the national 
identity. 

We "Canada clausers" have to be reasonably satisfied with the 
treatment of the parts. Almost every one of the elements of Canada 
that we recommended for inclusion is there) at least in some form. 
The pluraUsni of Canadian society is acknowledged and undeniably 
extends to Quebec. The draft places Quebec as a "distinct society" 
within Canada} so all the references to multiculturalism and 
minority Janguage communities have at least some force in 
Quebec. (The "missing" element is any reference to bilingualism.) 

What about the affirmation of Canada as a whole? Within the 
Canada clause itself, there is no acknowledgment that there is a 
Canadian people, no recognition of a shared national identity. On 
the plus sIde, the Deal does say that Canada is "committed to a 
parliamentary and a federal system of government:' At least there is 
some fonnal acceptance on the part of Quebec (for now) anyway) 
that Canada is federation of equal provinces and not an association 
of sovereign states. 
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Right after the "Canada dause/' the Deal calls for a constitutional 
provision recognIzing Canada as an "economic and social union:' 
Broad policy objectives would be set out. The Economic and Social 
Union clause would not be "justiciableu (i.e., could not be directly 
enforced in the courts). The Deal caUs for a mechanism to 
"monitort how well the economic and social union is progressing 
- but leaves the details to a later First Ministers Conference. 

The federal government has enti~ely abandoned attempts to 
strengthen the legal protection of free trade within Canada It was 
the fOOs J only significant "nation bullding" initiative. What remains 
is a symbolic acknowledgment that Canada is a common market 
and a promise by First Ministers to make it a reality in the future. 
With respect to the social union, the package is mixed. It makes 
clear that the federal spending power is here to stay and 
strengthens the federal commitment to help uhave-notU provinces. 
However. the provinces acquire new rights to opt-out of shared-cost 
programs and bolster their jurisdiction in crucial areas HkeJabour 
market training. 

In looking at the symbolic affinnation of Canada in the Deal, we 
"Canada dausers" do not come away empty-handed. The 
provision that Canada is an' II economic and social union" is some 
compensation for the absence of any "Canada" in the Canada 
dause itself. Perhaps judges will make use of it in interpreting other 
parts of the constitution. Recognition that Canada is a-social union 
might. for example. encourage courts to take a more positive 
interpretation of the remaining scope of the federal spending power. 

In any event, we tend to focus too much on what the courts will do. 
Constitutions are directions to politicians and people and not just 
lawyers and judges. A constitution is interpreted and implemented 
by politiCians, who are ultimately responsible to the electorate. Our 
system of federal-provincial shared cost programs, including 
medlcare, is almost entirely the result of political accommodations, 
not court decisions. Our constitution will now affinn that Canada is 
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an economic and social union. That statement may help to inspire 
practical efforts to make the ideal a reality. 
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3 Equality of the Provinces 

The 1991 Federal Proposal on the constitution avoided any 
mention of provincial equality in its proposed Canada clause. The 
Mulroney government's plan for the division of powers was Itcut
your-own-deal" federalism. The feds would avoid flak: for giving 
away powers directly to Quebec, through constitutional 
amendment. While the formal constitution would treat provinces 
equally, the feds would be able to give Quebec special status 
through a series of side..<feals. 

Dpling In strongly condemned "cut-your-own" deal federalism in 
favour of recognition of the principle of the °equality of provinces. It 
It insisted that the "economic union" principle should prevent the 
feds from discriminating against any province and argues against 
new avenues for federal-provincial side-deals. 

Apparently, a number of provinces saw the dangers of "cut-your
own-deal" federalism and forced the feds to back off. In comparison 
with the Federal Proposal of 1991, the Deal is Significantly better in 
tenns of provincial equality. Specifically: 

• Canada clause: the. Federal Proposal excluded "provincial 
equality." The Deal includes it; , 

~ 

• Delegation: the Federal Proposal would have enabled Parliament to 
delegate any of its legislative powerst to any provincet on any terms. 
The Deal leaves things as they are: there is no federal authority to 
delegate legislative powers; 

• Intergovernmental agreements: there are some areas where the 
provinoos have some or all of the legislative authorityt but the feds 
also regulate or spend money. For example, under regional 
economic development programs, the feds make deals with 
prOvincial authorities to fund local projects. The Federal Proposal 
would have enabled a federal government to make any deal with any 
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province. These bilateral deals would have been protected by the 
constitution; no subsequent federal government could change a deal 
that was unduly generous or harsh to a. particular province. By 
contrast, under the Deal, the constitution dictates that all provincial 
governments must receive "equali ty of treatment ... taking into 
account different needs and circumstances." It also enables 
Parliament to revise an agreement after five years. 

• Senate reform: the Federal Proposal provided for an equitable 
Senate with vety limited powers. The Deal provides for an equal 
Senate - also with vety limited powers. The Senate could, however, 
delay and rally public opinion against a government measure that 
arbitrarily favoured one province over another; 

• Treatment of minority language communities: the original Federal 
Proposal clearly'" made the promotion of Quebec's distinct society 
superior to any ~~eed to respect minority language communities. The 
Deal seems to respect both the majority and minority equally; 

• The distinct society clause: the Federal Proposal did not, in the 
Canada clause, counterbalance the distinct society with recognition 
of the equality of provinces and a commitment to the "vitality and 
oovelopmenf' of minority language communities. The Deal does. 

The Deal incorporates a few elements of special status for Quebec 
that were also contained in the original Federal Proposal. The 
provIncial government of Quebec will, in effect. acquire primary 
control over three Supreme Court appointments and francophone 
Senators (mostly from Quebec) will hold a veto over legislation on 
matters that materially affect the French language and culture. 

Unfortunately, the Deal does introduce sQme major inequalities that 
were never suggested by the original Federal Proposal. The 
province of Quebec is awarded a chunk of seats in the House of 
Commons as a "signing bonus" - a political price paid to Quebec 
for accepting the triple-E Senate. Quebec will temporarily hold 
about 8 more seats in the House of Commons than its population 
warrants. Quebec was also guaranteed that no matter what its 
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population is, it will always hold at least a quarter 3f the sea~ in the 
House of Commons. 

To sum up: on most matters, the Deal is more favourable to the 
equality of provinces than was tile original Federal Proposal. But 
with respect to the Senate, Supreme Court of Canada and House of 
Commons, the Deal provides special status for Quebec. This is one 
of its most troubling aspects. 
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4 Recognition of Quebec's "distinct . " soclely 

The Deal includes a udistlnct society clause" in the Canada clause 
only. The elements of the Canada clause are directions on how the 
entire constitution. IncludIng the Charter. should be interpreted. 
Read in context, I see no great cause for concern with respect to 
the latest fonnulation of the "distinct society" clause. 

In the Meech Lake "Accord, the d.s.c. was undefined. The 
"promotion of Quebec's distinct identity" could have had very 
adverse political consequences. It could have been read by some 
Quebec politici4DS as a political mandate to push for "profitable 
separatismU on all fronts (to steadily detach Quebec from federal 
jurisdiction, while continuing to receive federal subsidies and all 
the other benefits of Confederation). 

The d.s.c. is better defined in the Deal Three features are specially 
set out: language, culture and a civil law tradition. The rest of the 
Deal largely limits Quebec's "special statustl to these matters. (For 
example, francophone Senators have a veto only over matters of 
language and culture.) The Deal also clearly acknowledges the 
principle of equality of provinces. This will make it more difficult to 
use the d.s.c. to pursue uprofitable separatism" on matters of 
economic and social policy. 

In the Meech Lake Accord, the promotion of Quebec's udistinct 
identity" was clearly ranked ahead of respect for its minority 
Janguage communities. ]n the Deal, there is a dear affirmation that 
the anglophones of Quebec are a dynamic element of Quebec 
society and not a leftover population to be tolerated. The Deal states 
that uCanadians and their governments are committed to the 
vitallty and development of offiCial-language minority communities 
throughout Canada" 
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At the end of the "Canada clause;· there is a "1\on-derogation" 
clause. It says that nothing in the Canada clause It derogates" from 
the powers of a legislature with respect to any matter, including 
languages. This clause could be interpreted in a variety of ways. 
The 1988 sign law case is a good example: Quebec law required that 
commercial slgns be in French only. Some individuals challenged 
the law in the Courts saying that the restriction violated their 
individual "freedom of expression" under the Charter. The 
Supreme Court of Canada made a limited lUling in their favour 
agreeing that the sign laws did limit "freedom of expression" but 
pointed to s. 1 of the Charter, which allows "reasonabJe limitsU that 
are ((demonstrably justified in a free and democratic society." The 
Court took note of the 'vulnerable" position of French in Quebec 
and allowed for compulsory French signs, but did not agree with 
banning Engllsh altogether. Quebec used the •. notwithstanding 
clause" to override the Charter and continued the ban on English 
in outdoor commercial signs, while allowing some English on 
indoor signs. 

Assume the Deal comes into force and the "sign" issue goes to 
Court again. What is the implication of the "Canada clause?" This 
time, the Court would see that Quebec is a "distinct society," with a 
uFrench-speaking majority." On the other hand, the Court would 
have to note that all provinces accept the "vitality and 
development!) of minority language communities. The Court would 
have to balance the two directives: respect for the maj~rity French
language character of Quebec, respect for the anglophone 
minority. In arriving at the balance, here are some possible 
implications of the lInon-derogation" clause: 

• The Court might say that the "non-derogation" clause means that 
Quebec retains whatever powers it had when the Deal came into 
force. So if it could compel the use of French In 1988, it can continue 
to do so forever. There are several problems with this (Ihislorical 
approach." On many issues, there will be no way of knowing what a 
Court would have said prior to 1992. The issue may simply not have 
ari~n. Furthennore, social circumstances might change after 1992. 
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The Court might want to take a more generous view of English-only 
signs because French is no longer "threatened:' 

• The Court might proreed as follows. Firs~ we close our eyes to the 
Canada clause and detennine whether a restriction on language 
freedom seems juStified. Then we open our eyes; the "Canada 
clause" might then tell us that we have not allowed Quebec enough 
leeway in protecting the French language. But \W can never use the 
(jCanada clause" to limit Quebec's power more than we would have 
anyway. The problem with this approach is that it requires an 
absurdly artificial mode of reasoning. The Court somehow is 
supposed to figure out what it would have done if it were unaware of 
what the "Canada clause" actually says. 

Whatever legalisms the Court uses, the probable effect of the II non -
derogation" cla~~ is this: It is a signal to the Courts that they must 
continue to give ;'a great deal of leeway to Quebec in promoting the 
French language' and culture. Lees remember, too~ that the people 
on the Supreme Court receiving the signal will eventually include 
three judges nominated by Quebec's provincial government. 
Realistically speaking. then~ there is no real prospect of the Courts' 
using the "Canada clause" to direct a major roll-back of Quebec's 
language laws. 

If I were an an glop hone in Quebec~ I would be encouraged by the 
positive political message sent by the new uCanada clause." It is a 
great improvement on Meech, which relegated Quebec 
anglophones to second-class constitutional status. On the whole, 
the ··Canada clause" Is much more favourable to language 
minorities across the country than was Meech. 
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5 Individual and Collective Rights 

The "Canada clause" provides that "Canadians are committed to a 
respect for individual and collective human rights and freedoms of 
all people:' It is good to see an affinnation of individual human 
rights and freedoms, but sad to see they have been placed on the 
same plane as collective rights. 

With respect to individual rights, the people at greatest risk may be 
the citizens of aboriginal governments. 

The Deal provides that the Charter should apply to aboriginal 
governments. The protection may be illusory. Section 25 of the 
Charter itself would be amended to provide that the Charter must be 
interpreted so as to not derogate from any rights of aboriginal 
peoples including those relating to lithe excercise or protection of 
theIr languages, cultures and traditions:J M a result, Courts may 
give aboriginal governments wide latitude to limit Charter rights 
and intervene only in the most clear-cut cases. The Charter will 
also be amended to make it absolutely clear that its guarantees d 
"democratic rights," including the right to vote, do not apply to 
aboriginal governments. 

Furthermore, the Deal eXpressly assures aboriginal governments 
that they will be able to use the Unotwithstanding clause. II Some 
aboriginal governments are liable to resort to it excessively. An 
aboriginal government might feel relatively free to override the 
Charter on ideolOgical or historical grounds; the leaders might see 
the Charter as being too individualistic, rather than 
"communitarian." Some leaders may downgrade the Charter 
because it is a fonnulation by outsiders. Others may be overly ready 
to override the Charter simply because it stands in the way of their 
own personal and political objectives - and in a small community, 
it may be difficult to mount any opposition to the.powers-that-be. 
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Aboriginal leaders are not personally more inclined to abuse their 
power than anyone else. A dissident individual is vulnerable in any 
small community. In some small communities - including many 
reserves - the local government controls not only the political 
system but most of the local economy. The risks of opposing the 
powers-that-be are considerable. Local self-government provides a 
balance to the arrogance and distance of central governments. 

For too long, we have seen the issue of aboriginal self-government 
as a struggle for power between the leaders of two communities. It is 
time that we think about the internal operation of aboriginal 
governments. I hope that in the course of negotiating particular 
self-government agreements, all the participants provide political 
and legal safeguards for the ordinary people living under these new 
authorities. 

The constitutions· of aboriginal self-governments should provide for 
democratic accountability, including regular elections. There 
should be a constitutional safeguard for freedom of governmental 
infonnation in general and finanCial disclosure in particular. (I 
would say the same thing about the constitutions of federal and 
provincial governments.) The negotiated arrangements should 
provide for the ongoing involvement of federal and provincial 
governments so that the checks and balances of federalism will 
continue to operate. 
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6 Specific changes 10 the Charter 

The N o1Vvithstanding Clause 
The 1991 Federal Proposal would have made it slightly harder to 
use the II notwithstanding clause." It currently can be invoked by a 
majority vote of those voting in a legislature. The Federal Proposal 
would have requi.(ed 60% of all members to vote in favour. opttng 
In called for other measures to tighten up the use of the 
notwithstanding clause. The Deal proposes no changes at all. 

Property Rights 
The 1991 Federal Proposal called for "property rightsU to be added 
to the Charter. opting In suggested ways in which the right could 
be better defined so as to protect Jegitimate individual interests (e.g. 
no expropriation of individual property Without compensation) 
without unduly impairing the ability of legislatures to protect the 
public interest. The Deal Simply leaves tllings as they are. 
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7 Bilingualism and multiculturalism 

It is surprising that in 1991, apparently, the subject of bilingualism 
is still such an emotionally charged issue that the Federal Proposal 
made no mention of it. Opting In suggests a couple of ways 
bilingualism might have been mentioned in the "Canada clause." 
It could have re-affinned that the official languages at the federal 
level are French and English and acknowledged a role for 
governments in providing Canadians a chance to learn the other 
official language. . 

The Deal makes no mention of official or personal bilingualism. 
Instead, the Deal promotes a positive attitude towards minority 
language communities throughout Canada. The vision is more 
one of mutual respect between language communities in contrast 
to the Trudeau vision in which many Individual Canadians 
become fluent in both officia11anguages. Official bilingualism at the 
federal level remains entrenched in the Charter. Good feelings 
between language communities is a good in itself and can provide a 
firm and positive basis on which we can look at bilingualism. 

The affinnation of multiculturalism in the Canada clause seems to 
be generous and forward-looking. 
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8 Gender equality 

The Canada clause provides that "Canadians are committed to the 
equality of male and female persons," The controversy that has 
arisen is whether women should be guaranteed a quota of seats, 
perhaps even 50%, of the Senate seats in any province. 

The' National Action Committee on' the Status of Women is 
strenuously lobbying for such arrangements. Under the Deal, it 5 
up to individual provinces to determine exactly how Senators will be 
selected. After the Deal was signed, the NDP governments - of 
British Columbia, Saskatchewan and Ontario - indicated 
enthUSiasm for guaranteeing representation for women. 

The view I expressed in Opting In remains unchanged. There 
should be fair opportunities for everyone to compete In polities. We 
should reform our election financlng regulations to limit the 
advantage of personal wealth or access to wealthy supporters. In the 
Senate, we should use the single transferable ballot system (j 
proportlonal representation; It would tend to produce greater 
representation for minority opinions of all sorts. Opportunities 
should be allocated on the basis of merit and democratic choice, 
not personal background. To use ethnlcity and gender to decide on 
opportunities for elected office should be seen as unfair to those 
excluded and demeaning to those included. 

In January, 1992, the federal government and the Canada West 
foundation co-sponsored a conference on Senate refoon. I would 
not say that this conference fully represented the diversity of 
Canadian opinion. Among the jjordinary peopJeu there which 
including women and members of so-called Ilvisible minorities" -
the majority seemed to be against any Senate quotas based on 
gender or ethnicity. If provincial govemments institute quotas or 
other group-based preferences for Senate elections, it will have to 
be by ordinary, repealable, legislation. It would then be possible for 
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a subsequent government, to restore equality of individual 
opportunity and free democratic choice. 
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9 Aboriginal Issues 

The boldest - or most reckless - provisions of the Deal concern 
aboriginal self-government The key features are: 

• The constitution will recognize the inherent right of aboriginal 
peoples to self-government; 

• Federal and provincial governments, and aboriginal peoples, are 
committed to trying to define the meaning of this right through 
treaties. The details would be adapted to meet the different 
circumstances of the various aboriginal communities; 

• For five years, the Courts cannot be used to define or enforre the 
new provisions on aboliglnal sell-government; 

• After that, an aboriginal group could try to obtain a ruling on what 
aboriginal self-government means. But the Court is directed to 
conSider sending the participants back for more negotiations. If 
negotiations stall for a very long time, the Courts could intervene and 
declare what the light means for a particular community; 

• The constitution will provide only vague direction on what sell
government means, A Clcontextual statement" in the constitution will 
say that self-government includes the authority of l'duly CCMlstituted 
legislative bodies" to protect the languages, cultures, traditions, 
economies and overall integrity of aboriginal societies. That sounds 
~ping but to what extent do laws of the general community still 
apply? Can federal and provincial governments still enforce laws 
dealing with curriculum standards, child welfare, climinal law and 
the environment? The Deal provides that no aboriginal law can be 
inconsistent with any laws that "are essential to peare, order and 
good government in Canada." No one knows how this phrase will be 
intetpreted in practice, either by the politicians or the courts. 

It is entirely possible that aboriginal communities will cite their 
"inherent" right to self-government, devise their own constltutionst 
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pass laws and start to enforce them - against their own people and 
others in their "territory" - before any self-government 
negotiations are concluded. 
The level of legal uncertainty greatly exceeds anything associated 
with the "distinct societyH clause in the Meech Lake Accord. 

The aboriginal rights package is the product of a convergence of 
historical circumstances. The Meech Lake Accord died largely due 
to the opposition of aboriginal people; Elijah Harper, member of the. 
Manitoba legislature, was able to prevent the Accord's timely 
ratification. The federal government was desperate to make a deal 
with Quebec in the Canada round and anxious that aboriginal 
peoples not scuttle it So it qUickly gave in to aboriginal demands. 

After the feds offered unprecedented concessions to aboriginal 
demands, they pr9bably hoped that some of the provinces would 
insist that the final package be more moderate. Some of the 
provinces likely were counting on others to hang tough. After the 
July 7 Deal, many of the nine provinces were counting on Quebec 
to come in at the last second and do the unpleasant business of 
trimming the self-government package. To a very limited extent, 
Mr. Bourassa (with help from Mr. Wells) actually did. 

I would count the following among the good points in the aboriginal 
rights deal: 

• Aboriginal peoples and federal and provincial governments have 
no idea what the Courts will dOl so they will be eager to arrive at 
negotiated settlements; 

• Treaties have many advantages as a way of settling the terms of 
abOriginal self-government. Treaty negotiations are a format in 
which aboriginal peoples can see themselves as equals with federal 
and provincial governments. The content of treaties can be adapted 
to the widely varied needs and aspirations of different aboriginal 
communities. 
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.. 
• The status quo is intolerable. Some aboriginal communities are 
poor, dependent and demoralized. A considerable amount of political 
energy may be directed at rectifying past wrongs against aboriginal 
communities and current mismanagement by federal officials. SeIf
government could lead to institutions and programs that are better 
suited to local needs. With greater responsibility for their own affairs, 
some abOriginal communities may be more able to build more self. 
confident. prosperous and self-reliant communities. 

What are the risks? 

• A prudent approach to abOriginal self-government would have 
been to experiment with it in a variety of communities. Self
government would be developed incrementally, through deals that 
would be relatively easy to change if they did not work well. 

Under the Deal, we can expect a large array of treaties to be 
negotiated in the next five-to-ten years. Some of them may tum out 
to be ill-advised. Federal and provincial governments may discover 
that they have not adequately protected the interests of the Wider 
community; that they have failed to protect individuals within 
aboriginal communities. Once a treaty is in force, it cannot be 
changed without the consent of the aboriginal community; 

• It is clear from the Deal tl1at the courts can get involved. We may 
have un-elected judges dist31lt from practical realities dictating the 
shape of governmental structures; 51-

• It is not clear from the Deal whether the "inherent right" to self
government can apply in the cities. 

On the one hand, the Deal speaks of self-governments in terms of 
"societies" with a "relationship with their lands, waters and 
environment." The phrase suggests aboriginal peoples who are 
predOminant on a particular land base. 

On the other hand, the Deal speaks of self-government with not only 
the "territorial jurisdiction" but within "the jurisdiction of their 
institutions." The latter phrase could be interpreted as applying to 
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separa1e aboriginal school boards in the cities. Furthermore, the Deal 
refers to 4'equitable access" to the negotiation process for "aU 
aboriginal peoples;' This phrase could be interpreted as saying 
aboriginal residents of the cities have a right to negotiate agreements. 

Thoughtful people ought to be conoerned about the impUCations of 
separate aboriginal governments in the cities. For example, treaties 
or court decisions may result in there being separate aboriginal 
schools and school boards. Do we want to further fragment the public 
school system? In some places, the constitution requires cities t,o 
maintain at least four separate school boards Already, the system is 
divided among both Catholic/public and French/English lines and is 
further complicated by the presence of immersion schools. 

There are advantages to diversity but the fragmentation of the system 
carries a price:: balkanization makes it difficult to achieve economies 
of scale and t(r'exploit scarce resources. These resources could end 
up being used to operate more and smaller schools in order to fulfil 
different needs. It can be more difficult to accommodate special
needs students if each system has to hire and pay for its own 
teaching speCialists. Furthermore, a divided system limits the 
opportunity of students with different backgrounds to get to know, 
tolerate and appreciate one another. 

M schools become increasingly balkanized along ethnic lines, so will 
residential patterns in the cities. Families will tend to Uve near their 
schools. The cities have been places where people mix; are we going 
to tum them into an envelope of isolated enclaves? 

It might be worth experimenting with separate aboriginal schools (or 
classes within schools) to see if they can better meet the needs of 
some children - espeCially those who find the linguistic or cultural 
distance from others especially Wide. But the Deal may be used by 
aboriginal leaders and eventually by the Courts to press for 
immediate. widespread and largely irreversible transition to separate 
aboriginal schooling. 
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• The Deal could lead to an aboriginal political sys1em in which 
there are not ade.quate safeguards for democratic and financial 
accountability or for the protection of individual rights. This vety 
serious and much-neglected issue is raised in chapter 5. There is a 
widespread and naive notion in Canada that the "aboriginal issue" is 
about "us" being nice enough to recognize more power for "them." 
In my view, we are all individuals, and all Canadians; there should 
be safeguards for the freedom and democratic rights of every single 
one of us. 

Who is going to pay for all this? The Deal is not clear. It calls for a 
series of further First Ministers' conferences on aboriginal issues, 
which might result in a formal amendment. In the meantime, the 
Deal calJs for aboriginal govetnments to provide adequate levels of 
public selVices for their own people and for federal and provincial 
governments to "assist" aboriginal governments with money or 
other resources such as land. 

The political accord does not commit federal and provincial 
governments to picking up the entire tab. It seems to indicate that 
aboriginal governments will have to bear some responsibility for 
self-financfng. ReselVe-based governments may have to institute a 
local income tax, for example. The federal government currently 
absorbs most of the costs - which are huge - for financing 
public services on the reserves} which it wUl probably attempt to off
load. We can expect the federal-provincial-aboriginal f'lIegotiations 
on self-government to include some very tough bargaining over 
financial responsibilities. 
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1 0 The Social and E(onomi( Union 

As discussed in Chapter 2, the Deal will recognize Canada as a 
"social and economic union. U Other parts of the Deal address 
specific aspects of the economic and social union. Do the specific 
provisions actually bolster the economic and social union? Or do 
they undermine it by weakening the authority of the federal 
government to maintain social welfare programs and invest 'in 
human resources? Chapt~r 11 will look at the details. In a nutshell: 

• On the economic union side, the federal government gave up on 
any immediate attempt to proVide stronger constitutional guarantees 
for free trade ,witllin Canada. The feds also surrendered some 
authority over labour market training; 

• On the social union side, the details of the Deal seem to neither 
boldly strengthen nor grievously undermine tbe ability of the federal 
government to proVide leadership. 
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11 Specifics on the Economic Union 
the Ilfree market" and I'labour market 
training" 

The Canadian (ommon Market. 
In negotiating constitutional refOlm, the primary aim of the feds 
was to accommodate competing special interests. The Mulroney 
government was prepared to loosen the bonds of national 
community in order to accommodate the demands of Quebec, 
other provinces and aboriginal groups. Casting about for a positive 
agenda of its own, the Mulroney govemment settled on building the 
Canadian free market. It began, in its 1991 Federal Proposal on the 
constitution, with two suggestions: 

". 

• Section 121 of the current constitution (which prohibits 
interprovincial tariffs) should be updated and expanded. It should 
guarantee the free movement within Canada of people, goods, 
servires and capital. 

• Parliament should acquire a modest new power to pass laws to 
promote the efficient functioning of the economic union. 

The feds gave up on the second idea as soon as~ provinces, 
including Quebec, denounced it As the negotiations proceeded, the 
feds steadily backed down on the first idea as well In the July 7 
Agreement (one accepted by all the players except Mulroney and 
Quebec), the proposed new s. 121 was shot through with exceptions. 
Even the federal Ministers of Finance and International Trade 
publicly criticised the proposal for being too weak. 

The next month, while negotiating tlle Deal, Mulroney met stiff 
provincial resistance against strengthening s. 121. ,He gave up. The 
proposed new s. 121 was dropped from the package of constitutional 
amendments. 
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The Deal does contain a formal amendment recognizing that 
Canada is an economic union, whose objectives include the free 
movement of persons, goods, services and capital. The statement is 
not directly enforceable in the Courts but it might inspire future 
political effort to lower trade barriers within Canada. In fact, the Deal 
itself contains an express political promise by First Ministers to meet 
in the future and discuss ways to lower internal trade barriers. 
Opting In agreed with the goal of strengthening the Canadian 
common market. We are entering into an era of free trade with our 
close neighbours and freer trade around the world. To be 
prosperous and united, Canadians must be able to do business with 
each other at least as easily as with people in other countries. We 
should: 

• Ensure that':)he common market pril}ciple is respected by all 
public bodies: >chool boards, bodies regulating the profeSSions, 
universities, governments; 

• Require that public bodies give full recognition to educational and 
professional credentials acquired in other provinces; 

• Limit the economic distortion caused by government pork
barrelling - the distribution of public wealth to bribe or reward 
voters, rather than to address genuine needs. 

opting In argues that the federal government, under its uexisting 
Trade and Commerce" power. probably has authority to act 
unilaterally in lowering interprovincial trade barriers. The federal 
government sh.ould commit to the principle that internal free trade 
should keep pace with the state of our international free trade. As 
new treaties are signed t they should be followed up with domestic 
federal legislation to ensure that intra-Canadian freedom of trade 
matches or exceeds the latest international standards. 

Labour Market Training. 
Opting In argues that Canada's economic and social future 
(including competitiveness) is throughout investment in 41human 
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capital," most particularly job training. A national gtWernment has 
the primary responsibility for managing the economy. Labour is 
very mobile in Canada; a national presence is needed to ensure 
proper co-ordination. A province may not want to spend money on 
training people who are likely to take their skills elsewhere. A 
national body has to make sure that job credentials acquired in one 
province are accepted in another. To maintain its ongoing 
credibility with Canadians there should be areas, like job training, 
where federal officials are in a direct and positive relationship with 
ordinary citizens. 

The federal government actually retreated in the labour market 
area It Is difficult to figure out exactly how far; on this issue the 
Deal is lengthy and convoluted. Roughly speaking, the 
arrangement seems to be this: 

• The federal government win retain all of its current authority over 
unemployment insurance, including job-training. As a depressingly 
large number of Canadians tend to be unemployed - currently 
over 10% of the work force - the retained federal jurisdiction is 
significant; 

• At the request of any prOvince, the federal government will end all 
of its programs and withdraw bureaucrats connected with labour 
market training (apart from UI). The feds and the province will enter 
into a bilateral deal; in which the province will receive the money 
the federal government would otherwise have spent. 1t 

• The federal government can attach l<strings" to its handing over of 
money through "national objectives" for labour market 

t 
l 

udevelopment." A provinces would have to ensure its programs are \ 
"compatible" with those objectives. ", ~ 

The Deal variously uses the tenus "training" and "development" J 
without defining their terms or explaining how they relate to each 
other. National objectives are supposed to relate to "development," 
rather than "training." Looking at the overall text of the Deal. my 
guess is that udevelopment" involves programs that refine skills 
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(rather than provide basic education) and are -closely related to 
market needs. Apparently, the federal government could insist that 
the provinces provide more short-term courses on how displaced 
workers should look for new jobs or how office workers could use a 
new generation of desktop computers. I would hope that the feds 
could insist on specifiC training programs in certain fields of a more 
significant nature. 

The Deal also contains a political promise that the federal 
government and provinces will work together. in consultation with 
groups representing employees and employers, to develop common 
occupational standards. A guarantee of mutual l'ecognition of 
occupatIonal and professional credentials should have been part of 
an enforceable "economic union" clause. 
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12 '(he Federal Spending Power 

Compared to most federations, the legislative authority of our 
federal government is limited. Partly, that is the result of Court 
decisions that have chipped away at the powers assigned under the 
original constitution. On the other hand. the federal government 
has been able to maintain a presence' in many areas of provincial 
jurisdiction - by spending money, often with "strings" attached. 
OUf national medicare system is largely the result of a shared-cost 
program; the feds threaten to reduce the flow of financial support if 
provinces do not comply with Canada-wide principles. 

The Deal limits federal legislative authority even further in areas 
like "labour market training:' If the federal govemment wants to 
playa leadership role in promoting the lIeconomic and social 
union:' it will have to rely more heavily than ever on its spending 
power. The final trade-off in the Deal seems tolerable. Let's look at 
the details. 

Shared cost programs 
The Deal includes the old Meech Lake fonnula for "opting-out" of 
national shared cost programs. If the federal government sets up a 
national shared-cost program, a province can "opt.;.tout," run its 
own program and grab its share of federal money - as long as it 
runs an initiative of its own IIcompatible with the national 
objectives. U Opting In argues that the Meech language should be 
tightened to ensure closer provincial conformity with national 
directives. 

Unlike Meech. the Deal proclaims that Canada is a Ilsocial union." 
That positive statement of principle should provide the federal 
government with some poUtical and Jegal support if disputes arise 
over the interpretation of the "opting-out" clause and other 
spen~ing power issues. 
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Protection of medicare 
The "social unionu part of the Deal makes it clear that the basic 
features of our medicare system are a pel1nanent and integral part 
of the Canadian system. This statement should encourage the 
federal government to continue to play a leading role in financing 
and modernizing the system. Instead of a positive and forward
looking affirmation of the value of medicare, the Meech Lake 
Accord merely shielded the 1987 system from the proposed right of 
provinces to "opt-out" 

Framework for federal spending in areas of exdusive 
provincial jurisdiction 
The Deal contaiu? a political promise that governments will try to 
agree on the use-, of the federaJ spending power. The proposed 
framework might be a constitutionally-protected intergovernmental 
agreement and so protected from change for five years but not a 
pennanent part of the constitution. It would seem that the proposed 
"framework" would apply to all federal spending in areas of 
exclusive proVincial jurisdiction, not merely shared-cost programs. 

Some of the features of the proposed framework make sense. 
Federal spending should treat all provinces equally; it should 
pursue national objectives; it should avoid duplication with 
provincial programs. 

The "framework agreement" is also supposed to ensure that federal 
spending ttshould not distort and should respect provincial 
priorities." Federal spending should not run roughshod over local 
choices but the national government should sometimes be able to 
provide creative leadership. As long as a balance between these two 
ideas is maintained the framework idea would seem reasonable. 

On the "plus Side," the Hspending power" features of the Deal 
represent a clear acknowledgment by all provinces of the 
fundamental political legitimacy of federal spending in areas of 
exclUSive provincial jurisdiction. In Meech Lake, the 
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• acknowledgement of federal spending was indirect. The federal 
spending power already had a solid foundation in past Canadian 
political practice and several COUlt decisions. With the Deal, we 
would be assured that the spending power is a fully-accepted part of 
the federal-provincial landscape in the future. 

Equalization and Regional Disparities, 

The 1982 constitution contains a section 36 that is probably not 
directly enforceable in the Courts. To some extent, however, 
politicians are guided by it. 

The Deal will strengthen the federal responsibility to help out the 
less prosperous provinces. The current version of s. 36 obliges the 
federal government to provide tmllsfer payments to provinces, so 
that all of them can provide "reasonably comparable levels of 
essential public services at reasonably comparable levels of 
taxation" (emphasis added). Under the Deal, the word uessentialIJ 
will be deleted. It will be no longer possible for a federal 
government, therefore, to tell a poorer province something like: 
upost-secondary education is a 'public selvice' but not an essential 
one, so we don't have to help you pay for it." 
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13 Transfer of Powers to the provinces 

The "six sisters II : forestrYi mining, tourism, housing l 

recreation and municipal & urban affairs ll 

Under the Deal, there are supposed to be constitutional 
amendments to recognize exclusive provincial jurisdiction over 
these six areas. No draft amendments are provided. Any part of the 
constitution has to be read with the rest, so I would think that even 
if an amendment says something like "forestry in the province'" 
the feds would retain the ability to deal with the interprovincial and 
international environmental aspects of forestry, and that the federal 
spending power ;would allow continuing federal research and 
development. Any-province can demand that the feds enter into a 
bilateral deal requiring them to withdraw activities in these areas 
and give the province the money it would have spent anyway. 

Culture 
The constitution will be amended to recognize the exclusive 
jurisdiction of provinces over "culture in the province. H The 
affirmation of provincial authority will be counterbalanced in two 
ways: The constitution will recognize a continuing role for the 
federal government, including national institutions (like the CBC) 
and grants made by these institutions with respect to national 
cultural issues. FUlthermore, the Deal recognizes that the feds can 
spend money in areas of exclusive provincial jurisdiction. 

Regional development 
The feds would be obliged to enter bilateral arrangements to 
constrain its spending on specific regional development programs. 
This is not a major change, as the current system is based on 
bilateral deals. The Deal is a political affilmation that there should 
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be an ongoing federal role in the area. The·constitutional 
amendment on "intergovernmental agreements" will guarantee 
that bilateral deals treat all provinces equally. 

Immigration 
Immigration is currently an area of shared jurisdiction. In case of 
conflict, federal authority is paramount. The federal government 
has already transferred considerable authority to Quebec under 
earlier bilateral deals. Quebec officials can select which immigrants 
enter that province and provide reception and settlement services 
_ using federal subsidies to do so. It may be unfortunate that the 
feds have already retreated this far in an area important in defining 
our national identity and social future but as a political reality, there 
is no going back. 
The Meech Lake Accord would have given Quebec a right to 
receive more that its share of immigrants (based on population) to 
counterbalance its low birth-rate and high rate of out-migration. 
underlying Quebec's request for "extra immigrants" was an anxiety 
that its dwindling share of the population was reducing its political 
clout at the federal level. 
The Deal calls for the feds to negotiate a bilateral political deal on 
immigration with any province that requests it. Unlike Meech, there 
is a guarantee that all provinces will be treated equally, considering 
their different needs and circumstances. Unlike Mee~, the Deal 
does not guarantee Quebec a right to an "extra" share of 
immIgrants. Quebec might try to negotiate one in the future, based 
on its "special needs." As the Deal gives Quebec a quota of 25% of 
the House of Commons, the "political needs" rationale appears to 
have gone. Certainly the allocation of immigration should be based 
on the economic and social prospects of the human beings 
involved, rather than any notion that any province has a "right" to 
keep up its share of the population. 
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Other areas of jurisdiction 
It is welcome to see that the Deal does not give away federal 
authority in other areas - such as family law, income support, 
telecommunications, inland fisheries, bankruptcy, intellectual 
property. The Deal also leaves the federal residual power 
untouched. 

Federal power of reservation and disallowance are 
abolished 
The 1867 constitution gave the federal government the power to 
veto provincial legislation and_ the British government the power to 
squelch federal le,gtslation. The theory was something like this: 
"senior" governments should be able to make sure that "junior" 
ones do not violate' the constitution, injUl'C their own citizens or 
hann the wider community. 

In time, the powers of Ureservation and disallowance" fell out of 
use. It was quickly seen as undemocratic and imperialistic for a 
"higher authority" to pass judgment on the wisdom of a law passed 
by a democratically elected legislature. The Courts eventually took 
over the business of detennining whether Jegislation was legally 
valid. 
The Deal fonnally eliminates this power from the text of the 
constitution. The federal government has not used it for over half cf 
century. 

The federal declaratory power is severely limited 
Parliament currently has the power to declare a 'Iwork or 
undertakingtt to be "for the general advantage of Canada" and t> 
assume legislative authority over il Under the Deal, Parliament will 
no longer be able to make these declarations unilaterally. It must 
have the consent of the province in which the work is located. The 
Deal allows existing declarations to continue in force. 
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14 The Amending Formula 
The basic provisions of the Deal are as follows: 

• Unanimity will be required for changes to the provisions of the 
constitution that establish the basic ground structural principles of 
the House of Commons and Senate; (See, Chapter 16); 

• The 7/50 formula will be kept with respect to appointment of 
Supreme Court of Canada judges (see Chapter 17); new provinces 
can be admitted using the 7/SO formula, but they have no automatic 
right to a province·s usual share of seats in the Senate or a voire in 
the amending formula. These implications of provincehood will have 
to be determined using the unanimity rule; 

• Provinres will be able to obtain finandai compensation if they opt~ 
out of any amendment transferring power to the federal level of 
government; 

• Aboriginal peoples can veto constitutional amendments that affect 
the sections of the constitution directly referring to them. 

Some general observations: 

• The new amending formula contains absolutely no requirement 
that Canadians be directly consulted on constitutional reform, This 
referendum might be our last. Fortunately, our political practices 
develop through practice and precedent and not only through 
formal amendment. After the 1992 process, it may be difficult for 
governments to attempt major changes in the constitution without 
giving the people a direct voice. I would hope that the practice will 
develop of using referendums whenever any significant changes are 
being proposed, 

• The new amending formula is rigged more than ever in favour of 
provincial interests. Ten provinces must agree before a power can be 
fully transferred to the federal government. Can you imagine ten 
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provinces. including Quebec, agreeing to give up powers in the 
national interest? On the other hand, decentralization can be done 
through the 7/50 formula; it is usually easy to find seven provindal 
governments who are prepared to grab more power; 

• The new amending formula commits us to fundamental and 
untested reforms with respect to the Senate and House of Commons 
and makes it harder to undo mistakes. By way of consolation, I would 
suggest that in political reality, Quebec and Ontario have a veto even 
under the existing formula. What unanimity means is that smaller 
provinres - whom Senate reform is supposed to protect - will . 
have a greater voice in future discussions than they do under the 
existing amending foonula 

To conclude, the new amending fonnula is, from the purely legal 
standpoint, deplorable. It is undemocratic, rigid and rigged in 
favour of ever-inc(easing decentralization. At best; this referendum 
may establish a political precedent that is a tremendous step 
forward. It may be the decisive moment in establishing the moral 
and political principle that the people of Canada must be given a 
direct voice over their own constitution. 
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15 Referendums 
opting In argues strenuously In detail, that direct approval of the 
people through referendums should be the foundation of our 
amending fomlUla 

We are having a referendum this time. It won't be technically 
binding but it will influence final approval of the Deal. In calling a 
vote, some of our, First Ministers seemed influenced by expediency 
as much as principle. After all, most of them - including the 
Prime Minister - refused to commit themselves in advance 10 
holding a referendum. Several provinces, including British 
Columbia, Alberta and Quebec had, to their credit, already 
established laws guaranteeing referendums. Other First Ministers 
apparently recognized that an orderly national referendum was 
preferable to a patchwork of questions and dates. First Ministers also 
figured that the Deal could be sold. (They may be right, thanks to a 
high level of popular fatigue with constitutional wrangUng.) 

Whatever the motives of the politicians, a referendum must be 
welcomed. It is unfol1unate that we won't have adequate time to 
dIgest and debate the actual text It is even sadder that our senior 
politicIans, particularly Mr. Mulroney, have actively manufactured 
a constitutional "crisis" and persisted in it to the point !pat many of 
us are past caring. Whatever the flaws in the current democratic 
exercise, we still have a chance to be heard. If it passes, the Deal 
will have a legitimacy and conclusiveness it could never have 
otherwise enjoyed. If the Deal is voted down, we will probably take a 
break and then return to the constitutional battlefield. That would 
still be better than imposing the Deal on an unwilling public. Doing 
so would buy us no peace and would create a new source of 
alienation and resentment. 
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16 Senate Reform 

The triple-E movement sought a Senate that would he: 

• Equal (all provinces get the same number of seats); 

• Elected (directly, by ordinary Canadians); 

• Effective (reasonably powerful, although not necessarily equal to 
the House of Commons. 

One goal of Senate reformers was to provide a greater voice for 
residents in less populous provinces. The House of Commons is 
based on roughly equal voting constituencies - "representation 
by population," o(i'rep-by-pop." The result is that the interests ci 
large population c~ntres may be given undu~ weight by vote
seeking governments. Another goal was to provide a forum in 
which elected officials would be freer of patty discipline. 

During the negotiations, some of the provinces - Alberta, 
Manitoba, Newfoundland - hung tough on the eqUality issue. In 
order to sell the concept to the big provinces, they had to offer huge 
concessions on ueffective" and even "equal." Finally, the triple-E 
provinces agreed to give Quebec special status in the allocation of 
extra House of Commons seats. 

Equality? 

• All existing provinces will be represented by six Senators, the 
territories by one each. (If a territory becomes a province, it still gets 
only one Senator, unless all the other provinces agree to give it 
more.) There will be some extra seats for "AbOriginal Senators" but 
all the details have been left for future negotiations. 

• On most issues, Senators have one equal vote but francophone 
Senators will have special status. A bill that "materially affects French 
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language or culture" cannot become law unlest a majority of 
francophone Senators support it. 

Effec1ive? : 
• Routine money bills 

Under the Deal, only the government, sitting in the House of 
Commons. could initiate money bills. The Senate's power is minimaL 
If a majority vote against it, the bill· is sent back to the House of 
Commons. Thirty days after that the House can reconvene and pass 
the bill by a simple majority vote. The Senate·s power doesn't sound 
Uke much but it cannot be entirely dismissed. Having a bill rejected 
in the Senate because it exhibits favouritism towards on~ part of the 
country or is ill-advised, could be a major public relations 
embarrassment for a government Sending it back to the House gives 
the opposition parties a second crack at criticizing and delaying it So, 
on routine money matters, the Senate is weak but not entirely 
useless. ' 

• Bills apart from routine revenue measures 

under the Deal, either the House or Senate is free to initiate non
money bills. If the other chamber rejects tlte bill, the members of 
both chambers meet in a joint session. When tlle House and Senate 
get together, the House will usually swamp ilie Senate. It will start off 
willi 337 seats, compared to only about 62 (not countiRg Aboriginal 
Senators) for the Senate, Only if the bill has very narrow support in 
the House can it really be blocked by ilie Senate. 

• Ratification of AppOintments 

Under the Deal, the Senate has a veto over government 
appOintments to important national agencies. such as the Bank of 
Canada or the Canadian Broadcasting Corporation. (The complete 
Ust of agencies will be spelled out in federal legislation.) The Senate·s 
veto In iliis respect could be one of its few weapons to challenge an 
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arrogant government. This veto could be used to frustrate a 
government too cavalier about overriding the Senate on other issues. 

• Double majority on bills iliat "materially affect French language or 
culture" 

The Senate cannot. on its OWfl t veto anything relating to French 
language or culture; but a small group of "francophone Senators" 
will have the authority to kill any bill that "materially affects French 
language or culture." What does the phrase mean? The implications 
are potentially absurd. Suppose Canada enters into a massive new 
international trade agreement that lowers trade barriers with respect 
to cultural industries. (To a limited exten~ the US~Canada Free Trade 
Agreement did; we retained the right to protect cultural industries but 
ilie U.S. gained the light to ~taliate in other sectors to tlle extent that 
we did so.) Tr-ade deals are package deals. Could four or five 
francophone senators veto an entire deal? Perhaps not. We could try 
to interpret "materially affect" in a sensible way and say that 
4&materially affect" does not allow the veto over a massive piece of 
legislation, only parts which have some direct effect on the French 
language or culture. Who knows which interpretation will preVail? 

Look at some further impUcations. Could a few francophone Senators 
- possibly appointed by Quebec's provincial government - veto 
changes to the mandate of dIe CBC? Probably. Could they veto any 
changes to federal legislation concerning language policy in the 
public servire? Definitely. It is bizarre to give so much power to a few 
people who may not be elected and whose loyalty may be to a hard
Une nationalist government in Quebec. 

If a legal phrase is vaguet the most important question becomes 
"who interprets it?" The Deal is not clear. The originator of the bill 
determines whether it l'materially affects ... " A government is not 
going to make it easy for its legislation to be killed by a few 
francophone Senators. The Deal says that francophone Senators 
could launch an "appeart to tlle Speaker, under rules to be 
established by the Senate. Under the current constitution, the 
Speaker is appOinted by the federal cabinet It is not clear whether 
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that practice will continue under the Deal. If the federal cabinet 
retains control, it will not be eager to appoint any zealots on behalf of 
the francophone veto. The same holds if the Speaker is selected by a 
straight majority vote of Senators. 

The Deal says the rules concerning an appeal "should be designed 
to provide adequate protection to francophones." Will francophone 
Senators have a veto over the rules themselves? Probably no~ the 
Deal only refers to a double maJoritj' over ulegislation!' Until we have 
the actual draft constitutional amendments we won't know exactly 
how the Senate will make Us intemal rules. 

By the way, the Deal does not define "francophone:' It says that new 
Senators should declare whether they are francophones. Other 
Senators could challenge that declaration, under Senate rules which 
- as usual are to be detennined later. 

There are some limitations to the risks involved. Some of the 
francophone Senators will be from New Brunswick, Ontario and other 
provinces. FIve or six provinces could agree to the follOwing plan: 
Hwe'U each make one of our Senate sealS appointive, rather than 
elective and send other francophones to Ottawa to counteract 
unreasonable use of the veto by Senators appOinted by Quebec's 
provincial legislature." A reactive stacking of the Senate could only 
take plare in the most extreme circumstances. It could take years to 
co-ordinate and implemen~ and would risk escalating the level of 
national iIl-feeUng. !f. 

The Deal suggests that Aboriginal Senators might be given special 
veto rights as well but leaves the whole issue to be discussed at a· 
future First Ministers Conference. 

The framers of the Deal have been irresponsible in allocating so 
much power to so few hands, without defining the circumstances in 
which it can or should be exercised. 
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Elected? 
As urged in OPting In, Senate election rules should limit the extent 
to which House of Commons parties will dominate the selection and 
voting behaviour of Senators. We want Senators who speak for their 
conscience and constituents. The Deal does prevent Senators from 
serving in the Cabinet, a potential incentive for loyalty. 
UnfortunateJy, the Deal provides that Senate elections will be held 
concurrently with House of Commons elections. "Stand-alone" 
elections would make it easier for voters to concentrate on the 
merits of individual candi~ates for the Senate. 

The Deal does not guarantee proportional representation as the. 
system of voting. ParJiament will make laws from time to time to 
establish the voting system to be used. It seems that any province 
can choose instead to have its provincial legislatures make the 
appointments. One does not look forward to seeing a Parti 
QuebeCOiS government install six Senators in Ottawa, armed with 
certain veto rights. 

The Senate and the amending formula 
Quebec has been seeking a veto over Senate reform. The 
usolution" adopted in both Meech Lake and the Deal has been to 
give all provinces a veto. That way, no single province gets "special 
status." 

The Deal will place in the constitution controversial and entirely 
untested new arrangements for the Senate. Some are expressed in 
unclear language. It will be almost impossible to change these new 
arrangements to remedy any problems that may arise. 

It must acknowledged that there is some fleXibility left in the system: 

• Federal legislation will detennine exactly what system is used to 
elect Senators. Indeed, there is entirely too much flexibility in this 
regard. There is no guarantee tllat any system of proportional 
representation will be used. A government that wants a tame Senate 
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could push through legislation which uses the SaJ\I1e first-pastMthe
post system as in the House of Commons; 

• There is some flexibility in how the Senate arrang~ its internal 
procedures. The Senate will probably have the authority to make 
rules on what sort of committees it will have and so on; 

• Politicians gradually adapt political practices that respond to 
practical necessities and public opinion. For example, the Senate will 
be fared with the problem that it has aI,most no fonnal ability to block 
legislation. It can only delay money bills and disputes over all 
legislation will be settled by a jOint sitting of the Senate and House of 
Commons. As the House will have far more members, the objections 
of the Senate will rarely be decisive. However, as mentioned earlier, 
the Senatets disapproval could be more than inconvenient. 

It must also be admitted that even under the 7/50 fOnTIuIa, it would 
be hard to undo mistakes. OntariO and Quebec have a majority in 
both population, and seats in the Commons, and hence a collective 
veto. The poUtlcal reality is that an objection from Quebec would 
probably be suffiCient in itself to kill an amendment. No federal 
government would risk offending a province which is guaranteed a 
quarter share in the House of Commons and which threatens to 
leave the country whenever its constitutional sensibilities are 
offended. Indeed, on the issue of Senate reform) unanimity is 
arguably more sensible than 7/50. The Senate is supposed to be the 
safeguard of the interests of the smallest provinces. Uftder the 7/50 
fonnula, the objections of three small provinces can be ignored. 

Realistically speaking. whatever the amending fOnTIulat the smaller 
provinces are not likely to get another chance to strengthen the 
Senate. If the Senate is too weak. it will remain so. If too much has 
been paid to achieve it - the 25% quota for Quebec in the House 
of Commons, the francophone veto - the price will be paid 
indefinitely. 
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17 Reform of the House of Commons 
Here is how the system works at present. Parliament has wide 
authority over the composition of the House of Commons. It can 
pass laws without provincial consent about the form of elections, the 
shape of constituencies and the overall size of the House of 
Commons. The constitution does establish cel1ain ground rules: 

• Generally, each province should have representation in proportion 
to its share of the Canad~an population; the tlrep-by-pop" principle; 

• The "Senate seats" exception: A province must have at least as 
many House of Commons seats as it had in the Senate in 1982. 
Under this pri~ciple, Prince Edward Island currently has three 
"bonus" seats I- that is, three more seats that its population 
warrants. New Bttinswick also has a "bonus" seat; 

• The "no loss" exception: Another exception is that when 
Parliament increases the Size of the House of Commons from time to 
time, provinces will not have their number of seats reduced. Under 
this principle, Saskatchewan now has three bonus Seats, Manitoba 
two, Nova Scotia and Quebec one each. 

Allin all, there are currently twelve IIbonus" seats In the House, all 
but one of them held by small provinces. Thus, Prince Edward 
Island and Saskatchewan have more than "rep-by-pop," and 
Ontario and British Columbia have less. 

A II signing bonus ll for some provinces: extra seats in the' 
House of Commons at the next election 
In order to induce the bigger provinces to accept the triple-E 
Senate, the smaller provinces offered them some "compensation. It 
The Deal proposes that for the next election: 
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• the size of the House of Commons be increased 4rom 295 to 337 
seats; the 42 extra seats are allocated as follows: Ontario and Quebec, 
18 each; British Columbia 4; Alberta 2. 

What is the rationale for the "seat sale?" There are two conflicting 
ones. Ontario, British Columbia and Alberta actually deserve extta 
seats; according to the 1991 census, they are under-represented on 
a rep-by-pop basis. Another rationale is that Ontario and Quebec 
should be "compensated" for losing seats in the current, useless, 
Senate. Each of the two central pl'Ovinces currently has twenty-four 
seals In the Senate and is being cut back to six. The rationales 
conflict, because the "bonus" seats for Quebec give it more than 
rep-by-pop and the other big three provinces wind up with less. 

Under rep-by-pop, Quebec should actually lose Its share of seats in 
the House of Commons. Its share of the population has dropped a 
bit - 0.4% to be precise - over the last ten years. According to the 
Deal, in the next election, Quebec will have only 25.3% of the 
population, but hold 27.6% of the seats - meaning eight "bonus 
seats" at the next election. 

Now some of Quebec's "eighteen" extra seats are justified, under 
rep-by-pop, to keep up with the bloating of the House of Commons 
to accommodate Ontario, British Columbia and Albel1a. However, 
eight of the Seats are a political pay-off for accepting the triple-E 
Senate. In the next election, the winners and losers (in the House 
of Commons) are as follows: Jtt. 
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provinre share of share of share of Extra 
population seats seats with (or missing) 

rep-by-pop Deal Seats. 
Ontario 36.8 124 117 -7 
Quebec 25.3 85 93 +8 
Alta 9.4 32 28 -4 
B.C. 12.0 40 36 -4 
Sask. 3.6 12 14 +2 
Manitoba 4.0 13 14 +1 
N.S. 3.3 11 11 0 
N.B. 2.7 9 10 +1 
PEl 0.5 2 4 +2 
Nfld. 2.1 7 7 0 
Yukon OJ 0 1 +1 
NWT ();2 1 2 +1 

It could be argued that Quebec's "signing bonus" is not all that 
large. It only gets an "extra" eight seats out of 342; and is reduced 
to holding less than 10% of the seats in a Senate that will have some 
influence. 

On the other hand) eight seats is a fair chunk; "bonuslandlJ will be 
larger than Newfoundland. The chunk will be held by a province 
which votes rather consistently as a bloc. For a quarter century, the 
Prime Minister's office has almost always been held by a QuebeCOiS. 
If Quebec·s "bonus seats" are a decisive factor in the results of the 
next election - which is quite possible - there could be a great 
deal of resentment in the rest of the country. 

Incidentally, the Electoral Philanthropy Award must go to Premier 
,I Harcourt of British Columbia, who agreed that his province should 

get less than rep-by-pop in both the House and Senate. ! 

I 
! 
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• 
Quebec's guarantee of 25% of the House of (ommons 
seats ' 
Mter 1996, seats in the House are supposed to be adjusted again. 
The following principles apply for the post-1996 redistribution and 
all subsequent ones: 

• No province gets less than 95% of re~by-pop; 

• Regardless of anything else, including population loss, Quebec gets 
at least 25% of the seats; 

• The "Senate seat" rule is maintained; so P .E.I. is forever 
guaranteed 4 Commons seats and New Brunwick 10 (their Senate 
representation in 1982); 

• No province ever gets fewer seats than a less populous prOvince. If 
rep-by-pop would ordinarily reduce Manitoba to 8 seats, because New 
Brunswick already has 10, both end up with 10 seats. 

The Deal calls for a IIpermanent fOl1llula" to be developed, taking 
into account the principles in the Lortie Commission. A relevant 
prInclple Includes: 

• "Almost no loss" - no province loses more than one seat at any 
redistribution. (This would amend the previous "no loss" rule.) 

(The Lortie Commission, a Royal Commission whiCh reported in 
late 1991, also proposed as a principle that Quebec should be 
assigned 75 seats and other provinces allocated seats on the basis of 
their share of the population compared to Quebec's. In view of the 
other provisions of the Deal - the inflation of the House d. 
Commons and the Quebec quota - I would think that this 
principle of Lortie is largely obsolete). 

Now let's look at the practical implications of all these new 
principles. Immediately, the size of the House is inflated. After 1996, 
and at each follOWing redistribution, the House is likely to keep 
getti~g bigger. The basic prinCiple is that a population should have 
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a share of Commons seats based on its population. But as a 
province's share drops, various rules protect it against losing seats. 
So, the only way to recognize increases in the big, fast-growing 
provinces is to give them more seats. The results of a bloated House 
of Commons would be: 

• Individual MPs will have less and less influenre over anything; 

• Talented people will be more reluctant to enter federal politics; 

• Increased cost - millions of dollars a year per additional M.P. --:
including her salary, office, staff, mailing costs, free travel and so on. 
So we're going to was!e billions of dollaL'S through the years on 
unneressary MPs and the problem will only worsen; 

• As the House gets more bloated, the influence of the Senate wilt 
steadily wane. If the House and Senate clash, the dispute is decided 
by a Joint session of the two. Numbers in the Senate are fixed. It will 
become steadily-easier for the House to overwhelm the Senate. 

A mess results when First Ministers cut deals fast, under pressure, 
about points that have never been discussed with the people back 
home. Perhaps sanity will prevail when First Ministers revisit the 
problem in the years ahead and the size of the House will be cut 
back. I doubt it. There is little incentive for Quebec to ever agree to 
capping the size of the House of Commons; the more the House 
bloats, the more impotent the Senate becomes. It is the House 
where Quebec has, and always will have, the most clout. 

Quebec's permanent guarantee of 25% of House seats no doubt 
gives its people some long-tel'm political security_ In Meech, 
Quebec sought a pelmanent guarantee for more than its falr share 
of immIgrants; it expressly cited political clout as a reason to 
maintain its population. Perhaps the 25% quota in the House will 
mean an end to the dubious business of gearing national 
immigration policy (and Quebec·s family law policy) to serve 
political objectives. On the other hand, the House quota may 
produce extreme resentment from the rest of Canada at some stage 
in the future. Demographic projections are notoriously unreliable, 
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but it is possible that Quebec's share of the popultltion could drop 
considerably in the next twenty or forty years. The Quebec quota 
could tum out to be a very high price to pay for a weak Senate. 
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18. The Supreme Court of Canada. 

Currently, the federal government appoints Supreme Court of 
Canada ludges. By longMstanding tradition, there are nine judges, cf 
which three are from Quebec. 

Quebec's original demand on the Supreme Court of Canada was 
reasonable enough: a guarantee that its government would be 
consulted on the appointment of judges from Quebec. During the 
Meech fiasco, the federal govemment insipidly offered Quebec far 
more. The feds would be reduced to appointing a judge from a list 
presented by Quebec's provi,~cial government. With non·Quebec 
vacancies, the fe~ would be 'confined to choosing a name from a 
set of lists forwarded by the other provinces. At least then, there 
would be several ~J.ists so if one p~emier's list was unreasonable it 
could be overlooked - no such choice exists for Quebec 
appointments. The power of nomination greatly exceeds the power 
of final selection. (Here's a list of five hard-line Quebec nationalists. 
Which one do you want on the Supreme COUlt of Canada?) 

Instead of using a balanced system, the Deal returns to the 
ludicrously pro-provincial system of Meech. The Deal improves on 
Meech somewhat in saying that an "interim appointment" should 
be made if the feds cannot accept any of the initial nominations by 
a province making it legitimate for the feds to hold out against 
unacceptable lists and proViding a way for the Supreme Court to 
carry on regular business in the meantime. 

Premier Wells of Newfoundland objected to the Meech system 
throughout. At the end of the day, he went along with the majority. 
He insistedJ however, that the 7/50 formula remain availab1e for 
changing the system in the future. (In practice, due to political 
realities Quebec will be able to block changes.) 
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19. The Deal: A Scorecard. 
No grades are final, because the legal text is not available and more 
tlme is needed for reflection. Scores are compared to the ideal. 

The economic union 
Contains no enforceable provisions' to strengthen the internal 
economic union. Does contain a commitment to future action. 
Somewhat weakens the federal presence in the crucial area of 
labour market training. 

Score: D- Even the 1991 Federal Proposal was stronger in ils 
commitment to the economic union. Contains little change from 
current trends, or Meech. 

. The social union 
Recognizes Canada as a social union, of which medicare is an 
integral part. Commitment on the part of the feds to help "have
not" provinces. The provinces recognize the right of the feds to 
spend in areas of provincial jurisdiction but can "opt-out" of 
shared-cost programs. Includes a political promise that all future 
federal spending in provincial areas will treat provwces equally, 
respect provincial priorities, avoid duplication and waste. 

Score: C+ Better than the original Federal Proposal which did not 
include recognition of a Social Union, the principle of provincial 
equality or an affirmation of the legitimacy of federal spending. 
Probably better than the status quo, certainly better than Meech. 
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Equality of provinces: division of powers and federal 
spending 
Affirms equality as a fundamental principle and re-affirms it with 
respect to the way the federal government makes finanCial deals 
with particular provinces. 

Score: B A clear improvement on the status quo, Meech and the 
1991 Federal Proposal. There is currently no express constitutional 
recognition of the equality principle. 

Equality of provinces: the organization of federal 
institutions 
The Senate is b~ed on strict equality but francophone Senators 
have special veto_rights on 14cultural" matters. Quebec gets a big 
"signing bonus" and a permanent 25% of the House of Commons . 
Quebec also gets far more control than other provinces over 
Supreme Court of Canada appointments. 

Score: D It's hard to say what the long-run effect of the "cultural 
veto" and Quebec's quota in the House will be. Compared to the 
Meech Lake Accord: better. Meech had threatened to make the 
Senate more powerful than ever, give provincial governments 
control over appointments and leave Quebec and Ontario with 
almost half the seats. 

Protection of indiVidual rights 
Affirms "individual rights" in the Canada clause, although it places 
them on the same plane as collective rights. May produce very 
powerful aboriginal governments and allows them to use the 
"notwithstanding" clause to override the Charter. Quebec is 
recognized as a "distinct SOciety)" but somewhat counterbalanced 
by a recognition of the plurality of Quebec SOCiety, including its 
anglophone, multicultural and aboriginal elements. 
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Score: B re Quebec) D re aboriginal communiti!s. While it won1t 
make much difference in the courts, an improvement on the 
political status quo in Quebec, because it recognizes the pluralism 
of Quebec society. Worrisome consequences for vulnerable 
individuals within aboriginal communities. On the Quebec issue, 
much better than both the original 1991 Federal Proposal and the 
Meech Lake Accord. 

Devolution of Power to the Provinces 
Strengthens the hand of the provinces in urban affairs, housing, 
forestry - in which there is currently only a limited federal 
presence. Provincial authority over culture formally recognized 
but the federal government will retain the authority to run its 
existing institutions such as the CBC and Canadian Council. The 
federal government will also retreat, to a limited extent, in the 
crucial area of labour market training. 

Score: C We already had one of the most decentralized' federal 
systems in the world and the feds have given up even more power. 
Compared to the status quo, a limited devolution of power. It could 
have been much worse. (If it were any worse at all, I would 
definitely vote "no:l) Better than Meech Lake. Under Meech, 
Quebec was handed an undefined "distinct society" mandate, an 
invitation to keep asking for more. This time, is it a settlement? 

Federal Institutions - The Senate l House at (ommons l 

Supreme (ourt 
The Senate: equal, probably elected, weak-but-not entirely useless. 
The '4francopllone veto" is not adequately defined, could give too 
much power to just a few people (who may be sent to Ottawa by a 
hard-line National Assembly). . 

The House of Commons: still dominant, but as the number of seats 
rises, individual MPs will grow less useful and their overall cost will 
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steadily rise. Also, Quebec's short-telm "signing bonus" and long
teon Hquota" risks creating serious resentment in the future. 

The Supreme Court: the provinces in general and Quebec in 
particular, wind up with far more authority than the federal 
government. 

Score: Senate: C+ Better than the status quo (the Senate as 
patronage heaven)) infinitely better than Meech. 

House of Commons: F.Worse than the status quo. Meech left the 
House alone. 

The Supreme Court: C- -Worse than the status quo t slightly better 
than Meech. 

The Amending F-ormula 
Gives all provinces a veto over basic changes to the Senate and 
House of Commons and privileges to be given to any new province. 
It becomes harder than ever to transfer power to the federal 
government. Still rigged to keep giving powers to provinces. No 
guarantee that the people will have a direct vote over future 
change. 

Score: D I'd give it an F, but the saving grace may be that this 
round provides a political precedent for holding referendums. 
Compared to Meech: marginally better. Premier Wells managed to 
retained the 7/50 formula concerning Supreme Court 
Appointments, 

Aboriginal Se~ Government 
Provides an undefined right to self-govemment. Details to be settled 
by negotiating various treaties; failing that, the Courts can step in. 

ScoJe: Beats me. The level of legal and political uncertainty is 
extremely high, the implications hard to assess. May hasten an era 
of more self-confidence and self-reliance among aboriginal 
peoples, but there are disturbing implications fol' maintaining the 
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coherence of the national communitx - wiU "the public school 
system be further fragmented? - risks for individual rights wjthin 
aboriginal communities. 
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Conclusion. 

Mature judgment requires some self-scrutiny. Let me consider 
some factors that are liable to distOLt our judgment (or at least mine) 
while trying to arrive at a judicious overall decision. 

Distorting factors in favour of supporting the Deal: 

• Fatigue. We're all bored and fed up. Me personally? Every time 
something like the Deal happens, my conscience compels me to 
write a book about it. Irs exhaw;ting. (It does help you to get on t.v., 
though, which 'is rather fun); 

• Wishful thinking. We wantto like 01is DeaL We want to believe our 
countIy has ac~ieved reconciliation and on reasonable tenns; 

• Pride of authorship: I've spent years, often working against the 
establishment, trying to resist bad constitutional deals and suggest 
how better ones could be reached. I sometimes think that I've had 
some positive influenre on the Deal that emerged - on issues like 
the "Canada clause," the protection of minority language rights, 
equality of the provinces, refOrming the Senate and so on. 

• Big problems can look like small details in a huge deal. If you 
make a purchase on its own, you might fret about wheilier to buy the 
good sofa for one thousand dollars, or a better sofa for two thousand. 
If you're buying a furnished house for a million dollars, you don't 
pay much attention to how good Ole sofa is, or how much ~tra 
you're paying for it. Meech was a small package and we cared about 
each feature. The Deal is so big that it is easy to take a "what-the
hellit attitude to even major defects. 

Distorting factors against the Deal: 

• Some of us despair at the cynical, self-serving and anti-democratic 
leadership that has brought uS to the Deal. Prime Minister Mulroney 
contrived a constitutional "crisis" by fuelling the myth that the 
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people of Quebec were abused and humiliated by tke 1982 package. 
In Meech, he and others tried ruthlessly to bully and manipulate 
their colleagues into submission. During this round, none of the 
federal leaders showed much imagination or courage in speaking up 
for Canada, as opposed to satisfying competing special interest 
groups. Some people tell me they want to vote "no" as a possible way 
of getting rid of our leasdership. Frankly, I don't see any political 
heroes emerging on the hOrizon. However, we got here, we're here; 
the point is, to plot the best cours~ for the future, not to seek 
retribution for the past. 

• Lack of reaiism about current trends: We can't delude ourselves 
abuot the merits of the status quo. Some of the conressions by the 
feds merely entrench retreats that have already occurred. Regardless 
of what the Deal says, I see little chance of turning tlle clock back on 
iSsues like Quebec's enhanred control over immigration; 

• Undue optimism about the future: the mistaken idea that some 
issues could be dealt with more sensibly if we tried again later. For 
example, I doubt First Ministers realized what a terrible botch they 
have made of House of Commons reform. On many issues, it is hard 
to see why we would do much better if talks resume in two years or 
ten. Quebec, for example, is unlikely to accept less on the division of 
powers. The concessions offered in the fruled Deal would become a 
new "minimum." 

Before coming to a finaJ deciSion, I am interested it"Pthe following 
questions: 

• Where is the legal text? The details are crucial here and I'd have a 
velY hard time voting for an often-obscure statement of principles; 

• Is this the End for a couple of decades? I realize that on many 
federal-provincial issues, the Deal caUs for more negotiations, and a 
raft of self-government agreements to be negotiated. At least 
negotiations will not be about everything at onre and conducted 
under the threat of national disintegration, On many issues (division 
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of powers. minority language rights) I see no prospect for a better 
deal in the future and a real risk of a worse one. 

At the moment (mid-September, 1992) the issues that trouble me 
the most are the follOWing: 

• the bloating and consequent degrading of the House of Commons; 

• the legal and political riSks connected with the self-government 
deal. I'm not sure that Canadians have yet had a chance to 
appreciate and debate its impUcations; 

• the unrertainty over whether this is the End, or just another 
instalment payment in the "denationalization" of Canada and the 
steady winding-down of our national institutions and programs, 

Maybe I could support this package if it marked the end of Quebec's 
decentralist dema.nds and threats of separation for a generation. It 
ought to be; Canida is already one of the most decentralized federal 
countries in the"'entire world and Quebec already enjoys vast 
autonomy, including ample authority over language and culture. 
Under the Deal, Quebec makes further "gains." (Sad to say, Quebec 
politiCians, including ufederalists," seem to define "gains)) only as 
more autonomy for Quebec and never as a strengthening of 
nationaJ institutions or programs.) 

Lees see the way the debate unfolds in Quebec. wut Mr. Bourassa 
strongly affirm the merits of Canada and the federal system? Or will 
he tell the people of Quebec that he has just achieved another 
instalment payment in Quebec's steady progress towards "profitable 
separatism?" What if the result is very close in Quebec? Will the 
Patti QuebeCOiS imply that an overall "oui" for the Deal settles 
nothing because a majot'ity of francophones in the province 
actually voted against it? 

Most of all I want to see the legal text, to hear what others have to 
say - about the merits of the Deal 01' the practical political 
calculations we must make. For now, I'm sUll tllinking. 
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